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James C. Fogle and The City Bank, a Corporation, 

Appellants, 


v. 

General Credit, Inc., a Corporation, 
Appellee. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of the lower court is found in Sec. 
61, D. C. Code (1901), Title 18, Sec. 43, 1929 D. C. 
Code, and Rule 65 of the Rules of Civil Procedure in 
conformity with Title 28, Sec. 378 et seq., U. S. Code. 

The jurisdiction of this Court is found in Sec. 226, 
D. C. Code (1901), Title 18, Sec. 26, 1929 D. C. Code. 
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STATEMENT OF THE CASE 

On November 30, 1938, Georgetown Motors, Inc., a 
dealer in new and used automobiles in the District of 
Columbia, executed and delivered to appellee, General 
Credit, Inc., a blanket chattel mortgage in the aggre¬ 
gate of $1,005.00, secured on four used automobiles 
then in the possession of said Georgetown Motors, Inc., 
w hich was recorde d in December 7, 1938 in the Office 
ot the Recorder of Deeds of the District of Columbia 
(R. 2). 

On January 5, 1939, the appellant James C. Fogle 
purchased from Georgetown Motors, Inc., a 1938 Plym¬ 
outh automobile, for an agreed purchase price of 
$625.00, and in payment therefor delivered to said 
Georgetown Motors, Inc., his 1934 Plymouth automo¬ 
bile, for which an allowance of $225.00 was made, and 
a cashier’s check in the sum of $400.00 drawn by the 
appellant The City Bank to the order of said George¬ 
town Motors, Inc. (R. 1, 2). 

The sum of $400.00 was advanced by the appellant 
The City Bank to the appellant James C. Fogle as a 
loan on account of the purchase price, and was se¬ 
cured by a shattel mortgage on the 1938 Plymouth au¬ 
tomobile purchased from Georgetown Motors, Inc. 

The automobile purchased by the appellant James C. 
Fogle was one of the four automobiles included in the 
blanket chattel mortgage above referred to. 

From November 30, 1938, to January 5, 1939, the 
appellee permitted Georgetown Motors, Inc., to retain 
possession of and to display for sale the automobiles 
covered by the blanket mortgage above referred to, in¬ 
cluding the automobile purchased by appellant James 
C. Fogle (R, 3, 5). 
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It is conceded that appellants had no actual knowl¬ 
edge or notice of said chattel mortgage. 

On December 7, 1938, Georgetown Motors, Inc., as¬ 
signed and delivered to the appellee the certificate of 
title to the Plymouth automobile purchased by the ap¬ 
pellant Fogle (R. 2). 

Georgetown Motors, Inc., on or about January 15, 
1939, became insolvent and ceased doing business 
(R. 2). 

The appellee refused to deliver up said certificate 
of title to appellants; thereupon, appellants filed a 
complaint for a mandatory injunction to compel de¬ 
livery of said certificate of title free and clear of any 
liens, to appellants, and on the hearing on a rule to 
show cause and answer thereto (R. 4, 5), the appellee 
was ordered to deliver up the certificate of title, con¬ 
ditioned upon the appellant The City Bank giving bond 
in the sum of $500.00 (R. 8). 

This cause came on for hearing on the complaint, 
the counterclaim in the sum of $350.00, and the reply 
thereto, and after argument the lower court dismissed 
the complaint and entered judgment for the appellee 
on its counterclaim. 

STATEMENT OF POINTS 

There is only one point of law involved in this case, 
and it is set forth in the Summary of Argument. 

SUMMARY OF ARGUMENT 

A finance company which places a chattel mortgage 
on automobiles in a dealer’s salesroom, and gives the 
dealer all the indicia of ownership, cannot enforce its 
lien against bona fide purchasers for value without 
actual notice. 
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ARGUMENT 


Under the general rule that, of two innocent persons 
one of whom must suffer for the fraud of a third 
person, he who has put it in the power of the third per¬ 
son to commit the fraud must be the sufferer, if the 
owner of goods invests another with indicia of an abso¬ 
lute title thereto, or of authority to transfer them, and 
the latter, while the property is in his possession, sells 
them to a bona fide purchaser who relies on such pos¬ 
session and indicia of title thereto, the owner is pre¬ 
cluded from asserting his claim against such purchaser, 
and the rights of such a‘purchaser by virtue of such 
estoppel will be protected both in law and equity. 
Blashfield, Encyc. Automobile Luxe, Sec. 4356. 

This principle of law was laid down by this Court in 
the recent case of General Credit, Inc. v. Universal 


Credit Co., 69 App. D. C. 80, 99 Fed. (2d) 115. In that 
case, the Universal Credit Company purchased an 
automobile from a manufacturer and delivered posses¬ 
sion to a retail dealer. Delivery was made against a 
trust receipt under which the dealer agreed not to sell 
the automobile except upon payment to the Universal 
of an agreed price. This trust receipt was not recorded, 
and General had no actual knowledge of it. The dealer 
sold the automobile to a purchaser, taking back a condi¬ 
tional sales contract for a part of the purchase price, 
which contract was sold to General. Upon default of 
tin* purchaser, General repossessed the car. 

This Court, in holding that Universal was estopped 
under the circumstances from asserting title against 
General, said: 


‘‘The general rule is that the seller of chattels 
can confer no better title than he himself has, but 
a recognized exception to the rule is based on 
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estoppel. Tlius, if the owner of the chattels stands 
by and permits another,—particularly a licensed 
dealer in such chattels,—to hold himself out to the 
world as owner, to treat tlie goods as his own, to 
place them with similar goods in a public show¬ 
room and to offer them for sale to the public, he 
will be estopped by his conduct from asserting his 
ownership against a purchaser for value and with¬ 
out notice.” 

Appellee readily concedes this to be the law, but it 
argued in llie lower court that the chattel mortgage 
having been recorded gave constructive notice to appel¬ 
lants of the existence of its lien on said automobile. 

Title 25, Section 177, of the 1929 D. C. Code (Sec. 
54(5 of the 1901 D. 0. Code) provides for the recording 
of chattel mortgages as follows: 

”177. Recording of bills of sale, chattel mort¬ 
gages. and deeds of irusl.—Xo bill of sale, mort¬ 
gage, or deed of trust to secure a debt of any 
personal chattels whereof the vendor, mortgagor, 
or donor shall remain in possession, shall be valid 
or effectual to pass tin* title therein, except as 
between the parties.to such instruments and as to 
other persons having actual notice of it, unless the 
same be executed, acknowledged, and within ten 
days from the date of such acknowledgment filed 
in the office of the recorder of deeds and the said 
filing of such instrument therein as aforesaid as 
to third persons not having notice of it as afore¬ 
said shall be operative only from the time within 
the said ten days when it is delivered to said 
record.” 

There appears to be no case in this jurisdiction ap¬ 
plying the principles laid down in Ceucral Credit, Inc. 
v. Cnircrsat Credit (’a., supra, where the chattel mort¬ 
gage had been recorded. 
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However, one of tin* leading cases arose in Virginia, 
that of Boice v. Finance and Guaranty Corporation , 
127 Va. 563, 102 S. K. 501, 10 A.L.K. 654. In that case, 
Boice purchased an automobile of a dealer, paid the 
purchase price, and took possession thereof. The 
dealer had previously given a mortgage on tlu* auto¬ 
mobile, which was duly recorded , to secure a loan from 
the Finance & Guaranty Corporation. The loan was 
not paid, and the Guaranty Corporation brought suit 
to recover possession of the automobile. Boice had 
no actual knowledge* of the existence of the mortgage. 
The Guaranty Corporation knew that the dealer dis¬ 
played the automobile in bis salesrom for sale to the 
public. 

The court, after a rather exhaustive review of the 
law, held the Guaranty Corporation could not recover 
possession of the car, saying (page 658): 

‘‘It is true that, as a rule, tin* seller of personal 
chattels cannot confer upon a purchaser any bet¬ 
ter title than he himself has; but if tlu* owner 
stands by and permits a seller, who is a licensed 
dealer in such goods, to hold, himself out to the 
world as owner, to treat the goods as his own, 
place them with other similar goods of his own in 
a public showroom, and offer the same indiscrim¬ 
inately with his own to tin* public, be will be 
estopped by his conduct from .asserting his owner¬ 
ship against a purchaser for value without notice 
of his title. The constructi re notice furnished by 
a recorded martyaye or deed ol trust lit such cases 
is not sufficient. The act of knowingly permitting 
the goods to be so handled and used by the seller 
in tlx* ordinary and usual conduct of his business 
is just as destructive of the rights of the creditor 
as if such permission had been expressly granted 
in tlx* mortgage or deed of trust.” (Italics 
supplied.) 
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The ease of O’Neil v. Cheat wood, 127 Va. 00, 102 
S. E. 590, under somewhat similar facts, held that a 
bill of sale to a finance company intended to secure a 
loan was invalid as against the purchaser of said auto¬ 
mobile from the dealer without notice, even though the 
bill of sale was recorded. 

In (linn/) In rest went Co. v. .Jackson, 142 Va. 100, 128 
S. E. 500, 47 A. L. R. 82, the facts were very similar to 
those in the Boiee case. The court, citing with approval 
the Boiee case, held that a conditional sales contract, 
even though recorded, did not prevent an innocent pur¬ 
chaser for value from acquiring good title, saying 
(page 84): 


“One conclusion is that some duty, at least, rests 
upon an individual, corporate or otherwise, who 
finances a relail dealer, to see to it that cars upon 
which hr has a lien are not left under the domain 
and control of such dealer on his salesroom floor, 
to be offered to the public. The business of the 
Clump Investment Company was to finance retail 
automobile dealers, and it did finance them for a 
profit. It assumed some risk both as to the moral 
and financial standing of every dealer it financed. 
It took a risk as to the hazard for a profit. This 
is the status of the (lump Investment Company in 
this case. 


“Another conclusion is that a person going 
into the place of business of a retail automobile 
dealer, and purchasing a new car commingled with 
the stock for sale, from the showroom of such 
dealer, without any actual knowledge that there 
is a lien upon such car, and who pays the full pur¬ 
chase price, and to whom tlie car is delivered, is 
ordinarily under no obligation to examine the rec¬ 
ords to ascertain whether there is a lien upon such 
car. This is the status of \V. X. Jackson in the 
instant case. 
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“It follows, we think, that while both parties to 
this controversy may be regarded as innocent, 
they are not equally innocent, and therefore their 
equities are not equal.” 

In Garrett v. Rahily, 132 Va. 226, 111 S. E. 110, an 
automobile was sold and delivered by the state agents 
for an automobile to a local agent in another place, with 
the knowledge that the latter would take it to his place 
of business for use in connection therewith. The condi¬ 
tional sales contract given by the local agent was re¬ 
corded. He thereafter sold said automobile to a pur¬ 
chaser for cash. The court held that under the rule 
of the above cases, if the purchaser was an innocent 
purchaser for value and without actual notice, he ob¬ 
tained good title. 

The above is now the well settled rule in Virginia, 
there appearing to be no cases taking the contrary 
view. 

In Maryland, the case of Finance c£ Guaranty Co. v. 
Defiance Motor Truck Co., 145 Md. 94, 125 Atl. 585, 
seems to take a contrary view. There the appellee, a 
manufacturer, sold a truck to a dealer under a condi¬ 
tional bill of sale which was duly recorded. The dealer 
sold same to a purchaser, taking back a conditional bill 
of sale, which was assigned to appellant and later re¬ 
assigned to the dealer. Upon default, the dealer re¬ 
possessed the truck, and resold same, taking back an¬ 
other conditional bill of sale which was also assigned 
to appellant. This purchaser also defaulted, and ap¬ 
pellant repossessed the truck. Upon the dealer’s fail¬ 
ure to make payment to appellee, the latter brought 
suit to recover possession. The appellant contended 
that solely because the appellee sold to a dealer, that it 
was an innocent purchaser. The court merely held that 
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the appellant was bound under the recording acts by 
constructive notice. 

It will be noted, however, that in the above case there 
was no evidence that the manufacturer gave the dealer 
all the indicia of ownership, or that it knew that the 
dealer had said truck on display in its salesroom for 
sale to the public, as in this case. 

A later Maryland case on this point is Winakur v. 
Sapourn, 156 Md. 662, 145 Atl. 342. There, the appel¬ 
lant was a money lender. Sachs was an automobile 
dealer. The appellee bought a used car from Sachs. 
Previously, Sachs had executed a chattel mortgage to 
appellant covering this and other automobiles, which 
was duly recorded. Sachs delivered the certificate of 
title to appellant, who would not return it until the 
chattel mortgage had been paid. Sachs could not de¬ 
liver the title to appellee. He then made false repre¬ 
sentations to the Commissioner of Motor Vehicles and 
secured a duplicate certificate of title which he de¬ 
livered to the appellee. Shortly after appellant learned 
of the sale to appellee by Sachs, he brought an action 
of replevin to recover possession of the automobile. 
The appellant contended that by virtue of the recorded 
bill of sale (chattel mortgage) he was the legal owner 
of the car; that the appellee had constructive notice 
of that fact; that Sachs had no title he could convey, 
and therefore, as against him, the appellee took no 
title. The evidence showed appellant also had a “con¬ 
signment agreement” (not recorded), under which this 
automobile was “permitted to remain in the possession 
of Sachs, who was authorized to sell it ‘in the usual 
course of business’ and to ‘repay’ to Winakur out of 
the proceeds of sale ‘the cost value’ which was the 
amount advanced by Winakur”, plus interest, and re¬ 
tain the surplus. Such agreement, the Court held, 
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“must bo regarded as a technical defeasance’ 7 , and 
while the record is constructive notice (Finance <& 
Guaranty Company v. Dr fiance Motor Co., supra), in 
view of such defeasance it does not give constructive 
notice to subsequent bona fide purchasers. After re¬ 
viewing the cases holding that an innocent purchaser 
for value from a dealer with all the indicia of owner¬ 
ship takes good title, the Court said: 

“But it is not necessary in this case to go so far 
as those decisions would carry us and we inten¬ 
tionally refrain from approving them insofar as 
they derogate from the rights of one who holds 
a lien on or title to a chattel under an instrument 
duly recorded, where under the statutes such 
record charges persons affected with notice of the 
existence and contents of the instrument. For 

here there is evidence from which it mav be in- 

* 

ferred that, not only did Winakur permit the 
automobile to remain for sale in the salesroom 
of Sachs who was a licensed dealer, as one of a 
number of other automobiles which were indis¬ 
criminately offered for sale by him, but he per¬ 
mitted Sachs to appear on the books of the Com¬ 
missioner of Motor Vehicles as the true owner 
thereof, and, by his failure to warn that official 
of the interest which Winakur had in the car, he 
enabled Sachs to obtain a duplicate title certificate 
showing title in him and to exhibit it to the pur¬ 
chaser. Such conduct in our opinion amounts to 
an estoppel within the meaning of Code, art. 83, 
sec. 44, and prevents the appellant from success¬ 
fully contesting appellee’s title to the automobile 
taken under the writ of replevin issued in this 
case.” 

Article 83, Section 44 of the Maryland Code men¬ 
tioned in the above opinion, is part of the Uniform 
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Sales Act, and is identical with Section 23, Title 31 of 
the 1929 D. C. Code, Supp. IV, which reads: 

“(1) Subject to the provisions of this Act, 
where goods are sold by a person who is not the 
owner thereof, and who does not sell them under 
the authority or with the consent of the owner, the 
buyer acquires no better title to the goods than 
the seller had, unless the owner of the goods is 
by his conduct precluded from denying the seller’s 
authority to sell.” 

This Court, in General Credit, Inc. v. Universal 
Credit Co., supra, in a footnote, states that the above 
statute in this connection embodies the weight of au¬ 
thority, citing the above case of Winakur v. Sapourn. 

In Schoenfeld’s Standard Furniture Co. v. Stoe, 
et at., 27 Pac. (2d) 564 (Wash.), a replevin suit to 
recover furniture sold under a conditional sales con¬ 
tract which was recorded, the Court held that it was 
within the exception in Section 21 of the Uniform Sales 
Act, this section being similar to that contained in the 
D. C. Code above quoted. 

In Moore v. Ellison, 82 Colo. 478, 261 Pac. 461, 
Moore sued to recover an automobile claimed by virtue 
of a chattel mortgage executed by one Harvey, a retail 
dealer in automobiles, which mortgage was duly re¬ 
corded. The defendant bought this automobile from 
Harvey without actual notice of the mortgage. The 
mortgage did not by its terms permit a sale, but ex¬ 
pressly forbade it. When the defendant Ellison bought 
the automobile, it and others were in the showroom of 
Harvey as part of his stock in trade, and had been 
there three or four weeks. When the mortgage was 
executed, Moore knew that Harvey was in the retail 
automobile business. There was nothing to warn pur- 
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chasers that this car differed from others so far as 
concerned the dealer’s right to sell. 

The Court held that where the mortgagor is a retail 
dealer selling the same articles as the mortgaged 
property, and permits them to be kept in the sales¬ 
room, a purchaser in regular course without notice 
obtains good title unencumbered by the mortgage, and 
added: 

“If the law were otherwise, no one would dare 
purchase at a merchant’s retail store a fur coat, a 
suit of clothes, a piano, a radio set, or any other 
articles of merchandise without first searching the 
chattel mortgage records in the office of the county 
clerk and recorder. * * * Business cannot be 
hampered by any such impracticable rule as that. 

“In the present case the plaintiff consented to 
such a use of the automobile by the mortgagor as 
enabled the latter to perpetrate a fraud. Either 
the plaintiff or the defendant must suffer loss by 
reason thereof. Where one of two innocent per¬ 
sons must suffer loss because of the fraudulent act 
of a third person, the law places the loss upon the 
one who put it in the power of the third person 
to commit the fraud. In this case, that person is 
the plaintiff.” 

In a recent case in Texas, Employer’s Casualty Co., 
et al., v. Helm, el al., 295 S. W. 954 (Texas), a dealer 
ordered two new cars from the factory, which were 
shipped on sight draft. Unable to pay the draft, the 
dealer borrowed the money from the appellees and 
executed an agreement which was filed as a chattel 
mortgage. Appellees sued to recover the automobile 
alleging breach of the above agreement by the dealer 
in that he sold and delivered said automobile to one 
Cox and permitted its removal from his place of busi¬ 
ness. 
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Tlie Court stated that the appellees knew that the car 
was delivered to the dealer’s place of business, saw one 
Cox, the purchaser, looking at the automobile in the 
salesroom, and knew he drove it away that day. The 
appellees asserted no claim to the car against Cox, 
the purchaser. The Court concluded that clearly Cox 
was an innocent purchaser for value without notice of 
appellees’ claim, and that they were estopped by their 
conduct to assert any claim against him. 

In Hostetler v. National Acceptance Corporation , 36 
Ohio App. 141,172 N. E. 851, the finance company took 
a chattel mortgage on an automobile and permitted the 
dealer to display same on his sales floor. The chattel 
mortgage was duly recorded. The defendant purchased 
this automobile from the dealer without actual notice 
of the chattel mortgage. 

The Court held that the mortgagor (the dealer) was 
allowed to hold itself out as having the right to sell the 
mortgaged cars without let or hindrance, and to per¬ 
mit the mortgagee to assert its mortgage against the 
defendant would be a fraud upon such innocent party 
and would permit the one who made the fraud possible 
to take advantage of its own wrong. 

In a recent Wisconsin case, Southern Wisconsin Ac¬ 
ceptance Corp. v. Pauli, 192 Wis. 548, 213 N. W. 317, 
the Court under facts very similar to this case, based 
its decision on the ground that the mortgagee had by 
its conduct waived its lien, and in holding that the ap¬ 
pellant could not recover the car from an innocent pur¬ 
chaser for value without actual notice of the lien, even 
though it was duly recorded, said: 

‘ ‘ The rule of law is settled that when a mortgage 
of chattels authorizes the mortgagor to sell the 
property described in the mortgage, and the sale 
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is accordingly made, the mortgagee has thereby 
waived his lien. (Citing cases.)’’ 

“The consent of the mortgagee that the mort¬ 
gagor may sell the mortgaged property, given 
upon the agreement of the mortgagor that he will 
apply the proceeds of such sale on the mortgage 
debt, amounts to, a substitution of the personal 
promise of the mortgagor in of the mortgaged 
property. (Citing cases.) ” 

The case of Kerbey v. Western States Securities Co., 
31 Ariz. 104, 250 Pac. 766, was an action of replevin by 
the appellee, who had purchased a note and conditional 
sales agreement from a salesman of a retail dealer, 
which agreement was duly recorded. The appellant 
purchased this automobile from the dealer in the regu¬ 
lar course of business for value. It was part of the 
stock of the dealer on the sales floor, bore dealer’s 
tags, and was used as a demonstrator. There was 
nothing in the conditional sales contract specifically 
authorizing the sale, but if a resale was had it was 
understood that the note to the finance company would 
be taken up in full. 

The Court held that the appellee knew the car was to 
be sold by the dealer, and that there was an implied 
understanding that they may resell the car. By per¬ 
mitting the car to be sold the way it did, it took the risk 
that its contract might not be taken up in full, and it, 
rather than an innocent purchaser, should bear the loss 
'which a dealer it had financed occasioned by its failure 
in this respect (citing Gump Investment Co. v. Jackson, 
supra). The Court added: 

“Hence the recordation of the contract and its 
assignment did not constitute notice to Kerbey, nor 
did the well-settled principle that one can transfer 
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no better or superior title than he himself has, 
apply.” 

To the same effect is Crenshaw v. Wilkes, 134 Ga. 
684, 68 S. E. 498; Clarke Bros. v. McNatt, 132 G. 610, 
64 S. E. 795, 26 L. R. A. (N. S.) 585; Lyon v. Nourse, 
104 Wash. 309, 176 Pac. 359; and Flynn v. Garford 
Motor Truck Co., Inc., 149 Wash. 264, 270 Pac. 806; 
in all of which the chattel mortgage or other instrument 
was duly recorded. 

CONCLUSION 

In the instant case, the appellant Fogle was ad¬ 
mittedly a bona fide purchaser for value without 
actual notice of any alleged lien. 

It is respectfully urged that the appellee having 
placed a blanket chattel mortgage on four automobiles, 
including the one purchased by the appellant Fogle, 
and permitted the dealer to display same on its sales¬ 
room floor from November 30,1938 to January 5, 1939, 
giving it all the indicia of ownership, is estopped to 
assert any such lien against the appellants, and that 
the mere fact of recording the chattel mortgage is 
not sufficient under the circumstances to charge the 
appellants with constructive notice, and the order of 
the lower court dismissing the complaint and awarding 
judgment on the counterclaim should be reversed. 

Respectfully submitted, 

Quinter and Sothoron, 

P. Michael Cook, 

Attorneys for Appellants. 

815 Fifteenth Street, N. W. 

Washington, D. C. 


